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Bef ore Hesse, Chairperson; Jaeger and Morgenstern, Menbers.
DECI SI ON

JAEGER, Menber: This case is before the Public Enpl oynent
Rel ati ons Board (Board) on appeal filed by Donald Sponza of a
regional attorney's refusal to issue a conplaint and di sm ssal
of his unfair practice charge on the ground that it was
tinme-barred. In the underlying charge, Sponza alleged that the
Servi ce Enpl oyees International Union, Local 99, AFL-CIO
(Union) had engaged in conduct violative of section 3543.6 of

t he Educational Enployment Rel ations Act (EERA).!

'EERA is codified at Governnment Code section 3540
et seq.

Section 3543.6 provides:

It shall be unlawful for an enpl oyee
organi zation to:

(a) Cause or attenpt to cause a public



The Board has reviewed the appeal and the entire record in
this case. Wiile we concur with the disposition of this
matter, we do not agree with the regional attorney's finding
that Appellant's request for representation in the
adm nistrative review of his layoff was a revival of a previous
request for Union assistance. W are persuaded that there were
two separate and distinct requests: one, in June 1982, for
assi stance in the processing of a grievance against the threat
of immnent layoff and the other for representation in the
adm ni strative proceedings after the layoff becanme effective in
February 1983. In spite of this disagreenent, we affirmthe
regional attorney's finding that the Union did not breach its
duty of fair representation when it denied Appellant's request

for representation in the admi nistrative review of his |ayoff.

school enployer to violate Section 3543.5.

(b) Inpose or threaten to inpose reprisals
on enpl oyees, to discrimnate or threaten to
di scrim nate agai nst enpl oyees, or otherw se
to interfere with, restrain, or coerce

enpl oyees because of their exercise of
rights guaranteed by this chapter.

(c) Refuse or fail to neet and negotiate in
good faith with a public school enployer of
any of the enployees of which it is the

excl usive representative.

(d) Refuse to participate in good faith in
t he inpasse procedure set forth in Article 9
(conmmencing with Section 3548).



I n Rocklin Teachers Professional Association (Ronero)

(3/26/80) PERB Decision No.124, the Board, follow ng precedent
set by the National Labor Relations Board and affirmed by the
Suprenme Court in Vaca v. Sipes (1967) 386 U.S. 171, noted:

. a breach of the duty of fair
representation occurs when a union's conduct
toward a nenber of the bargaining unit is
arbitrary, discrimnatory, or in bad faith.
Rocklin at p. 7.

According to the allegations contained in the instant
charge, Sponza wote the Union on May 10, 1983, asking that the
Union "represent me and ad [sic] there [sic] voice to ny
request." Attached to this letter was a docunent to Sponza
fromthe Los Angeles City School District in which it advised
Sponza that he had seven days to request an appeal of his
| ayoff status in an admnistrative review. Because this letter
to Sponza was dated February 10, 1983, the Union presunmably
bel i eved, and so advised Sponza, that the tinme period within
whi ch he could have invoked his rights, by requesting an
adm nistrative review, had elapsed. |In the absence of any
allegations in this case which indicate that Sponza advised the
Union that a tinely request had been nade of the District, we

do not find that the Union acted arbitrarily, discrimnatorily

or in bad faith.

ORDER

Based upon the foregoing facts and conclusions of l[aw, the



charge filed by Donal d Sponza agai nst the Service Enpl oyees
| nternational Union, Local 99, AFL-CIO is hereby D SM SSED.

Chai r person Hesse and Menber Moirgenstern joined in this
Deci si on.



